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(11 This decision iz on the protest by the tenth and eleventh respondents to this
cowt hearing the liquidators® application for ovders apainst them under 5 266 of the
Compamies Acl 1993, In my minute of 23 August 2013 1 pave directions tor Lhe
detcrmination ol this matter, I did not require a formal application under r 549 of
the High Court Rutes. T divected the partics to file memoranda, T am deciding the

mattcr on the papors.

[23 ‘the apphicants are liguidators of Capital Hospitality Tloldines Ltd {fn
Ligquidation). They have apphed for ovders under 5 266 of the Companies Act 1993
lthat the sccond to cleventh vespondenis produce books, records and documenis
relaling 10 the business affairs of Capital Hospilalily Tloldings Ltd in their posscssion
or conlrol, aid that the first respondent and the dizectors of the cleventh respondent

atlend the tiguadatons” affices to be interviewed under cath,

|3 Thiz decision is being determined on assimed lacts; My Baboo Mahendra
Pratap Rai, the lenth respondent, is a director of Capital Hospitality Foldings 1.4d.
Ile is also said to be the divector of Capital lovestments Corporvation Lid, the

eleventh respondent. He is said to be overseas, in India.

4} The tenth and cleventh respondents” protest to jurisdiction is lounded on the
comlention that as Mr Rai lives abroad, (he rules as to scrvice oul of New Zenland,
e 6.27 10 0.31 of the Iligh Cowrt Rules, are engaped. Mr Hucker did nol sulmit
whether the applicalion under s 266 of the Companies Act 1993 could be served
oveeseas wilboal leave. It is possible that this proceeding could come through the
gateway in r 6.27(2Hh) as MrRai is a necessary or proper party to procecdings
moperly brought againsi the oiher respondents who are all within New Zealand, and
there 15 4 real fssue between the applicants and the other respondents which the court
ouglt 1 try, Rather than focus on whether leave is required or nol. Mr Thicker's
submission was that under r .29 the court should not assume juriadiction hecayse
there was not a scrious issue on the merits weder v 6.28(5)b). That test has 1o be

safdlied umder 1 6,29, whether Jeave iy required or not. Mr Hucker accepted 1hat, bu



for the Seacomsar’ point under r 6.28(5%b), the court would olherwise assume
Junsdiction under v 6.29. Thal is, assuming that leave Is required. the liguidators”
proceeding has a real and substantial connection with New Zealand, New Zealand is
the appropriale forom, and any other relevanl circumstances support Now Zealand

assuming jurisdiction,

|54 For the Seaconsar point, that there is no serous issue o be tried on the
merits, Mr Hucker’s submission is that ss 261 and 266 of (he Companies Act 1993
do not apply to persons oulside New Zealund — these provisions do not apply exlia-
tereitorially. "Phe protest to jurisdiction ts to be determined according to whether ss

261 and 266 can apply to persons overscas.
Elcventh Respondent

|5] meen in that light, the protest by the cleventh respondent can be disposed of
quickly, It is a company ineorporated under the Compandes Act 1993 with a
registered oflice in Clueen Street, Auckland.  Screvice ol legal proceedings on the
¢leventh respondent can be carried out by leaving the proceedings at the company’s
registercd office or address lor service in New Zealand - 3 387{ 1), That i horw
the applicants served the eleventh respondent in this case. The question ol service
outside New Zealand docs not arise. The eleventh respondent has no basis lor
contesting under r 5.4% and r 6.29 the junsdiclion of the New Zealand courts o

determine applications against it under the Comparies Act 993,

|7]  There 15 a separate question whether the court can make orders apainst the
cleventh respondent under s 266 of the Companics Act 1993, Under s 266 the court
can make orders only against persons to whom s 261 applies. Section 261 applics 1

the porsons listed in s 261(2), namely:

2461 Puower tu obtuin docoments and infermulion

{2} Aliquidator may, from time 1o Gne, by nodice in writing requirg

{a} A directar or [urmer divector of the cormpany; or

Sgaconsar For faxt Ltd v Sank Murkazi Joshowr Sslami fran |1994) | AC 438 (1L}




by A aharchalder ol the company; or

eh A person whe way involved in the promaticn or luormation of
the eompany; or

(d} A person who s, or has been, an emplovee of the company;
or
{e} A recerver, accounlanl, auditer, bank officer. or ather person

having knowledge of the affairs o the company; or

() A puerson who s acting or who has at any time acted as a
solicitar for the contpany -

|#]  Fhe people under this subsection appear to be nalural persons miher than
Juristic enfities,  For example, a bank officer iz a person within the scelion, bul a
banle is not. Capital Investment Corporation Tid may have an arpument that i is ool
a “person™ within & 261(2) and therelore orders cannot be made against it under s
206, [lowever, that is an arguthent as to the merits, not as o the court’s jurksdicrion.
I this decizion I am only coneccrned with jurizdiction, not with the substantive

merits of the liquidalors™ application.

[¥]  Accordingly, under r 549 | set aside the eleventh respondent’s appearance

objecting Lo this courl’s Jurisdiclion.
Tenth respondcent

[T The tenth respondenl’s argument relics on the presurmption that slalules are
not to have cxtra-territorial effect, Re Tucker® was cited as a relevant insulvency
case which applicd that presumption so as not to require a British subject living in
Belgiwm to produce documents and attend court Lo be examined nnder s 25 ol the
Fnglish Banlauptey Act 1914, There i3 no general power to reguire witnessos
abroad to altend a New Zgaland court or to produce documents under a subpocna.,
While the cowt does nol have jurisdiction over the tenth respondent under 5 266 of
the Companies Act 1993, the Hguidators are nol without a remedy, because they
could seek the assistance of overseas coumls under international cross-border

insolvency legislation following the UNCITRAT. model. Cases going the other way,

He Ticher [1990] Ch 148 (CA),




Re Seagull Mamguctring Co Ltd (In Liguidation) and Re Internationad Direct Lid,

were distinguished or claimed to have been decided per incuriam.

[11]  Mr Hueker 12 corveet ad to the presumption that statutes arc not to have cxira-

territorial effcet. In Popater v Commerce Commission, the Supreme Court said:’

It is a common law principle of gencral application in the interpretation of
slalutes hat they ave presumed not to have extraterritorial clicel, Where
statutes are silent oo the question of extraterritorial application, the costent
and purpose of the lepislation may overcome the presumption.”

[12]  Accordingly, the enguiry s whether Lhe Companies Act is silent on the

question of extra-territorial application, and 1 11 35 s1lent, whelher the conent and

purpose of the Act overcome the preswunption.

[13] While the partics’ submissions focus o s2 261 und 266, 311 helpiul e pul
the matter into wider context. A company cslablished under the Compamnies Act
1993 is able to carry on business inside and outside Now Zealand.,  Sccetion B

gxprassly recopgnises this;

Lo Capacity and powers

1% Subject to this Act, any other enactment, and the gencral baw, o
comgpany has, bedk within aned awtside New Hecfond —

() Full capacity to carry on or undertake any bosiness ar
activily, do any acl, of enler inle any transaction; and

(b} For lhe purposes of paragraph {a) of this subscetion, Tyl
rights, powers, and privifepes.

{Emphasis added)
[14]  As a company cstablished wnder the Companies Act is not a nataral person

oh . .
but has a scparate legal personalily,” a company carries on business, undertakes

activilies and enters into fransactions through agents. Tn particular, under s 128 of

U Re Seagull Monufuciuring Co Lid (o Lig) | F993] Ch 348 (CA), fe hnemational Divece L i
Ligg) 11T wellinglon CIV-2006-485-2020, |7 Noveambar 2006,

Y Popmrer v Conmrerce Commission [2000F 3 NZLR 300 (SCY aL [15]. An aardy relevan

bankimpicy case applying the presumplion is Re Sowers ar porte Bt (1879 12 Tk T 5722

(A,

For a wider discassion, see Daniel Groenberg (ed) Crades on Lagiclarfon {10th ed, Sweet and

bdaxwell, London, 20023 al [11.2.7] FIL28] and Francis Betwion Bession an Srefstory

Frterprefuiion (3th ed, LexisNexis, 2008y ar 3713738,

Companies Act 1993, 5 15



the Compamies Act 1993 the business and affairs of the company musl be managed
by, or under the direction or supervision of the board of the compuny. The hoard

comprises the direclors ol (he company.

{15} As the company has capacily Lo carry om ils getivities outside New Zcaland., it
must b open to the board of a company o manage the business affairs ol he
company outside New Zealand. Subject o the restriclioms in s 151, 8 person living
overseas 15 eligible to be a director of a New Zealand company, Section 151¢2)ch)
mnplicilly recognises this in providing that prohibitions under the laws ol other
countries may disqualify a person from becoming a director of 4 New Zealand

COMIpany.

[16]  As directors have the powers 0 manage the company, they also have
accompanying responsibifitics. By way ol example only, these include the duties
under Part 8 of the Companics Act. Jusl as divectors can exercise powers of
management under 5 128 while outside the country, the duties attaching (o (hose
powers also apply outside New Zealand, A dircetor is not relicved of s douws
when he goes (through passport control, It is accordingly clear that, notwithstanding
the presumplion against exira-territoriality, while a company carrics on business, the
duaties imposed by the Companies Act 1993 on directors apply both inside and

owlside New Zealand,

[17]  Under s 152 a person must nol be gppointed a director of a company unless
hc or she has consculed in wnling (o be a director, Thal consent is an acceprance of
not only the powers that go with the alfice of director, bul also the responsibilitics
and duties that go with those powers. Those wre the vesponsibilines and dutics
imposed by New Zealand’s company law, including the duties imposed by the
Companies Act 1993, When 4 person living outside New Zealand agrees o become
a director of a company catablished under New Zesland’s Companics Act, ihat
person agrees to take otfice subjeet to the responsibilities thar oo with that oflice.
mcluding the duties imposed under the Compamies Act 1923, To that extent, the
person living overseas has submitted to that part of New Zealand law thar applics w
dircetorships.  Thal voluniary submission to New Zealund law overcomes any

ohjcetion thal New Zealand law should not apply to foreigners Tiving overscas. The




same consideration applies to a direclor who talkes office in New Zealand but later

leaves Lhe country.

[18]  The next step is to see whether thas changes upon liguidation. Scetiou 248

Says:

248 Effcet of ecommencement of liquidaiion

{1} Wwith effect from the commencoment of (he Hguidation of a
COmRINY,

() The liquidator has ¢ustodly and conlrol of the company's

azzels;

3] The directors remain in office bul cewse to have powers,
functions, or dulies other than those required or pernitted s
he exercised by thas Parl of this Act, ..

[19] The duties imposed by Part 16 of the Comnpantes Acl 1993 thal apply 1o
directors aller liquidation include the dury to comply will notices issued by the
hgwidators under s 261 of the Companies Act 1993 and to comply with orders made
by the comrt under s 266, Thal is because s5 261 and 266 apply 10 dircetors und
tormer diveetors (s 26EH2)a)).  There seems to be no rcasoh in principle why
directors who live outside New Fealand should be relieved from complying wilh the
duties under 5 261 and 286, Dircclors who have agreed to take office nader s 152
have agreed fo take office subjeet to the responsibilities and duties that so with that
offtce. Those dulies and responsibilities inchude the duties under the Companies Act
1993 that lall on directors once the company goes into hywidaton, Threctors living
abroad cannol complain against New Zealand law being applied o them, becausc
they agreed to submit to New Zealand’s company law when they wpreed 1o become

divectors of a New Zealand company.

[200]  There is support for this approach in the dictum of Lord Wilberloree in Olark

o 7
v Qeeanic Comractors e

Tt requires an enquiry to be made as to the person with respect to wham
Parlizment is presumed, in the parlicubo case, to be leaislating,

P Clark v Geeanic Comractors Ine [1983] 2 AC 130 (HL) w152,



f21]

have eflective powers to investigate the alfairs ol companies counts against applying
any exlra-lerritorial lhmitation to their powers. [n Re Seagll Mamacnering Co Lud
fin fig} the English Court of Appeal gave such policy reasons tor holding that a
director of an English company hiving in the Channel [slands could he subject L an
order requiring him to be publicly examined under 5 133 of the Insolveney Act 1986,

Peter Cibson 3 pave the principal decision and sel oul the policy reasons maore fully,

Who, il is o be asked, iz within the leaislative prasp, or intendment, of the
statute under consideralion?  ‘The contention heing that, as resards
companies, the stamite cannot have been intended to apply to them i they are
non-resident, one asks immediately—swhy not?

‘The policy of Part 16 of the Companies Act 1993 of cnsuring thal Hguidawons

but the judgment of Ilirst L] summarises those reasons:®

[22]

policy reasons in helding that the courl had jurizdiciion onder = 266 for an

‘Ihe purpose of the public examination is to cnable the eilicil recelver in the
fullilinent of his duly under section 132 1o investigate, inter alia, the canscs
of failure of the company, and its business dealings and alTairs, for which the
officer i question is or may have heen wholly or partly responsible, and
theiclore personally and directly accountable for what has gone wrong. The
cfficient and tharoupgh conduct of such investigation by the official receiver
is of great public importance, as several recent nolorious cascs lLave
demenstraled. This process would be frustrated i, for example, a director,
who had with the aid of modern nethods of communication run the
company enlirely from abroad, was immune trom public cxaminatien, as he
or she would be, iF Mr Teversons submissions were corect.  The same
applies to a director whe has defrauded a company in Enghand and 1hen
absconded abroad shortly beluore Lhe liquidation.  These are by no moans
farctful illustrations in the worll of the 1980s and 19905, and many simitar
vness could be given,

In Re International Direct Lid (In Lig) ¥ Associale Judge Gendall pave similar

apphication apainst a dircetor living in Quecrstand,

23]
will be mnellecive is beside the point. In Theophile v Solicitor-Generaf, Lord Porter

: 10
said:

Mr [Tucker's subnuission that any orders the courl might make under 5 266

Ay foweign nation of which the person atfected s 4 incinber or with which
such persen is domiciled is free (o disregard the provisions of the Tinglish

Ru Seaprd! Mannfucttedng o Léd (T Ligd T1993] Ch 345 (CA) al 360,
Re Intervedional Direct L6d (T Lig) WO Wellinpton C1V-2006-485-2020, 17 November 2006 al
[Lo9Td26].

Theuphile v Soficitor-Oeneral | 19530 AC [BG (1LY at 195,



ercimaenl, but the person cencernci cannol himsell 1ake exception to i1,
though it may be he will eseape from compliance with #s tenns because he
is oul ol the jurizdiction and cannot be resched by English process,

Similaty in Re Seagull Manufircturing Co Lid, Peter Gibson J said:"’

I would emphasise that the question belure Lhis court is one of the seope af

the Act and we are not concerned with whether the order for public

examination can be clloctively enforced against a persen oul of Lhe

Jurisdiction,
[24]  Ke Ficker docs nol assist Mr Rai. The Lnplish Court of Appeal held 1hal
there were particnlar provistons in the Bankruptoy Act 1914 thal showed that s 23
could mot be applicd to a person living abroad.  Sections 261 and 266 ol (e
Companies Act are in different terins. The persom sought to be examined in e
Hucler was a brother of the bankrupt and lived in Belgium. TE was nel o company
dircctor case. T the courl has 0 consider a casc under s 261{23(e) ol » “persan
having knowledge of the affairs of the company™, Re Tucker may need eonsideration
to see if such a person can be the subyect of orders ander s 266, but that iz not this

[ bl

[25] M Ilucker’s submission that the hquidators have an adequate alternative
remedy under the cross-border insolvency legislation s beside the poinl.  The
provisions of the Companies Act under consideration were enacted in 1993 whercas
the UNCITRAT. Model Taw on Cross-Border Insolveney was only approved by the
General Assembly ol the United Nations on 15 December 1997, Tt was nol adopled
inte New Zcaland law until the Tnsolvency (Cross-Bordes) Act 2006, The
interpretation of ss 261 and 266 of the Companies Act 1993 cannot um on the
enactmenl of Jater cross-border insolvency legislation, Besides, only 20 countrics
have adopled the Model Law on Cross-Border nsolvency, India — where Mr Rat

lives  is not one of them.

(£6]  Lor the above reasons T (ind that as a director of Capital Hospitality TToldings
L.td, My Ral is within s 261(2)a) and this provision extends to hin, cven though be
15 vulside New Zealand. Tqually, because s 261 applies to him, the court may make

orders against him under s 260 of the Companics Act 1993,




27| T emphasise that the basis for my deeision is that because Mr Rai is a dircetor
of the company, he is subjecl o duties under the Companies Act even while he is
overseas. That basis Ior my decision does not neecssarily extend to olher persons
listed in s 261(Z). Different considerations may arise when considering whether ofher
persons within s 261(2) arc subject o that section if they arc outside New Zealand,

This decision does not address that question,
Outcome

[28]  For the above reasoms, under v 5.49 T set aside the appearances under protesi
to jurisdiction by the lenth and eleventh respondents. 1 award the applicanls costs.,
I invite the partics to confer as 1o costs, 11 they cannot agree costs. memoranda may
be filed. | observe that the tenth and eleventh respondents did not comply with
directions as to submissions in time. That non-compliance may eive prounds for

increased costs under r 14.6{3)(b().

P Ay SRR -y

Associate Judge R M Bell —



